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INVITATION TO BID 
 
Notice is hereby given that: 

 
State of North Dakota, acting through its Parks and Recreation Department 

 
Will accept sealed bids for the construction of: 

 
Scout’s Trail at Fort Abraham Lincoln State Park 

Mandan, North Dakota 
Project Number FY19003 

 
All work shall be in accordance with the plans, drawings and specifications on file at the NDPRD 
Central Office, 1600 E. Century Avenue, Ste. 3, Bismarck, ND  59503. 

 
One single bid will be received for all categories of work at the NDPRD Central Office, 1600 E. 
Century Avenue, Ste. 3, Bismarck, ND  59503, until 10:00 AM, Central Time on Tuesday, 
September 29, 2020. 

 
The nature of the work and the type and location of the work is as follows: 

 
Construction of approximately 2.04 miles of natural surface trails and 2.3 miles of trail 
rehabilitation, placement of two culverts and revegetation.   

 
The work required under the contract must be completed within sixty (60) calendar days from 
the date of the Notice to Proceed. 

 
The contract documents, plans, drawings and specifications (the “Bid Documents”) may be 
viewed or obtained from NDPRD Central Office, 1600 E. Century Avenue, Ste. 3, Bismarck, ND  
59503, phone (701) 328-5357 or downloaded at: www.parkrec.nd.gov. 

 
All questions and requests for clarification regarding this invitation must be addressed to 
Jolene Rieck, PLA, NDPRD Chief of Planning & Programs, NDPRD Central Office, 1600 E. 
Century Avenue, Ste. 3, Bismarck, ND  59503, email:  jrieck@nd.gov phone (701) 595-6471, on 
or before close of business on September 18, 2020. 
 
All envelopes submitting the sealed bids shall conspicuously note thereon the following 
information: 

 
Bid For  

Scout’s Trail at Fort Abraham Lincoln State Park 
Mandan, North Dakota 

Project Number FY19003 
 

All envelopes submitted for a bid shall be securely attached together. 

mailto:jrieck@nd.gov
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All sealed bids shall be opened at the offices of NDPRD Central Office, 1600 E. Century Avenue, 
Ste. 3, Bismarck, ND  59503 and/or virtually through Microsoft Teams at 701-328-0950 
Conference ID: 698 325 836# at 10:00 a.m., C.T., September 29, 2020. 

In addition to the items specified in the Contract Documents, each bid must be accompanied 
by a separate envelope containing a bidder’s bond in a sum equal to five percent (5%) of the 
full amount of the bid, executed by the bidder, as principal, and by a surety, authorized to do 
business in the State of North Dakota, conditioned that if the principal’s bid is accepted and 
the contract awarded to the principal, the principal within ten (10) days after notice of award, 
shall execute a contract in accordance with the terms of the bid and a contractor’s bond as 
required by law and the regulations and determinations of North Dakota Parks and Recreation 
Department. 
 
Each bidder shall have a valid North Dakota contractor’s license of the proper class for the full 
amount of the bid, as required by § 43-07-05 of the North Dakota Century Code.  No bid shall 
be read or considered unless a copy of a valid North Dakota contractor’s license or 
certificate of renewal thereof is enclosed in the envelope containing the bid bond. 
 
No bid will be read or considered if it does not fully comply with the terms hereof. Any 
deficient bid will be resealed and returned to the bidder immediately. 
 
The North Dakota Parks and Recreation Department reserves the right to reject any bid or to 
waive irregularity in the bids and in the bidding.  The North Dakota Parks and Recreation 
Department further reserves the right to hold all legitimate bids for a period of sixty (60) days 
after the date fixed for the opening thereof. 
 
The North Dakota Parks and Recreation Department, in accordance with Title VI of the Civil 
Rights Act of 1964, 78 Stat. 252, 42 U.S.C 2000d to 2000d-4 and Title 49, Code of Federal 
Regulations, Department of Transportation, Sub Title A, Office the Secretary, Part 21, 
Nondiscrimination in Federally assisted programs of the Department of Transportation issued 
pursuant to such Act, hereby notifies all bidders that it will insure that in any contract entered 
into pursuant to this advertisement, minority business enterprises will be afforded full 
opportunity to submit bids in response to this invitation and will not be discriminated against 
on the grounds of race, color, or national origin in consideration for an award. 
 

Dated this 3 day of September 2020. 
 

/s/ Jolene Rieck, PLA 
Jolene Rieck, Chief of Planning & Programs 
North Dakota Parks and Recreation 

 

End Invitation to Bid 
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Instructions to Bidders 
 

1. General.  The following section shall contain instructions to bidders pertaining to the proper 
form and method for the submission of proposals, procurement and return of contract 
documents, requirements as to surety and insurance, requirements or conditions which the 
North Dakota Parks and Recreation Department (OWNER), considers unusual or of special 
importance and provisions relating to the award of the contract. 

2. Description of the Work.  The North Dakota Parks and Recreation Department has prepared the 
bid form, drawings and specifications for the Scout’s Trail at Fort Abraham Lincoln State Park, 
Project Number FY19003. 

3. Procurement and Return of Contract Documents.  Copies of the bid form, drawings and 
specifications may be obtained from:  North Dakota Parks and Recreation Department, 1600 
East Century Avenue, Suite 3, Bismarck, North Dakota 58503 or downloaded from the 
Department’s website at:  www.parkrec.nd.gov/business 

4. Preparation of the Proposal.  Separate sealed proposals will be received for the work.  Proposals 
must be addressed to the Director of the North Dakota Parks and Recreation Department, 1600 
East Century Avenue, Suite 3, Bismarck, North Dakota 58503; and submitted as outlined in the 
Invitation for Bids.  Bid forms furnished as a part of these documents shall be utilized and, in the 
manner, designated. 

5. Blank Form for Bid Proposal.  All bids must be completed on the designated Bid Form.  
Schedules of the Bid Proposal shall be filled in, complete and executed as required under the 
item of these Instructions to Bidders titled Bid Form. 

6. Questions Regarding Contract Documents.  In general, no answer will be given in reply to an 
oral question, if the questions involve an interpretation of the intent or meaning of the drawings 
or contract documents, or the equality or use of products in the specifications.  Any information 
given to bidders other than by means of the drawings and contract documents or by addenda 
as described below is given informally and shall not be used as the basis of claim against the 
OWNER. 
 
To receive consideration, such questions shall be submitted in writing to the OWNER, at least 
seven (7) days before the advertised date for receipt of bids.  In general, the OWNER will neither 
approve nor disapprove particular products prior to opening of the bids; such products will be 
considered when offered by the Contractor for incorporation into the work. 
 
The OWNER will then issue an addendum of all questions so raised in which the OWNER’s sole 
opinion requires interpretation. 

7. Bid Security.  Each bid must be accompanied by a bid bond duly executed by the bidder as 
principal and having as surety thereon, a company qualified to act as surety of the bid, payable 
to the North Dakota Parks and Recreation Department, said bid security to be returned to the 

http://www.parkrec.nd.gov/business
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bidder as hereinafter provided unless retained under the conditions stipulated herein.  The bid 
bond shall be attached to the bid as described below.  Such bid bonds will be returned to all 
except the three lowest bidders within three (3) days after the formal opening of bids.  Bid 
Security must be enclosed in a separate envelope attached to the outside of the bid envelope as 
required by law or the bid cannot be accepted and opened. 
 
The remaining bid bonds will be returned to the three lowest bidders with9n three (3) days after 
the OWNER and the accepted bidder have executed the contract.  If all bids are rejected, all bid 
bonds will be returned forthwith. 

8. Withdrawal of Bids.  Bids may be modified or withdrawn at any item prior to the designated 
time for the opening of bids.  No bid may be withdrawn within thirty (30) days after the actional 
date of the opening thereof. 

9. Receiving and Opening Proposals.  Each bidder shall submit a sealed bid along with a bidder’s 
bond on the proposal forms furnished.  Each sealed bid or proposal shall be addressed as 
hereinbefore stipulated.  Bids will be received at the North Dakota Parks and Recreation 
Department, 1600 East Century Avenue, Suite 3, Bismarck, North Dakota 58503 until the time 
and date given in the Advertisement for Bids.  Bids will then be opened and publicly read aloud. 

Bids shall be submitted in a sealed envelope upon which there is disclosed the following 
information:  (1) The class of license held by the Bidder, (2) The number of the Bidder’s license, 
(3) the name of the person, firm or corporation submitting Bid, (4) the date on which license was 
issued or renewed. 

A sealed envelope containing the bid proposal must be marked “Sealed bids for Scout’s Trail at 
Fort Abraham Lincoln State Park.”  Any bids not marked may be opened upon receipt as regular 
correspondence and may, in the OWNER’s judgement and best interest, be rejected. 

10. Contractor’s License.  Each bidder is required to hold a current Contractor’s license or renewal 
thereof issued at least ten (10) days prior to the date set for receiving Bids.  No Contract shall be 
awarded to any Contractor unless that Contractor is the holder of a license in the class within 
which the value of the Project shall fall. 

The bid will be read or considered which does not fully comply with the above provisions as to 
bond and licenses, and any deficient bid submitted will be resealed and returned to the bidder 
immediately. 

11. Conflict of Interest.  The bidder will be required to indicate through an executed affidavit of non-
collusion that no official of North Dakota Parks and Recreation Department and or any member 
of such official’s immediate family, has direct or indirect interest in the pecuniary profits or 
contracts of the bidder. 

12. Comparison of Bids.  Bids will be compared on the basis of the TOTAL BASE BID.  Supplementary 
unit prices, additive or deductive prices for materials or equipment not in complete 
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conformance with the specifications or any other prices or amounts submitted in departure from 
the Bid Proposal form, will not be considered in the comparison of bids. 
 
In the even that there is a discrepancy between the prices written in words and written in 
figures, the prices written in words shall govern.  Bidders are advised that it is the intent of the 
OWNER to award a contract to the lowest responsible bidder for work covered under the Total 
Base Bid. 

13. Awarding and execution of Contract.  When a proposal received has been determined to be 
satisfactory, the contractor or contracts will be awarded to the lowest responsive, responsible 
Bidder within thirty (30) days from the date of opening of bids. 
 
The Bidder to whom the award is made shall execute the contract and deliver or mail it, together 
with the properly executed bonds and insurance certificated, to the OWNER within ten (10) days 
receipt. 

14. Liquidated Damages.  Liquidated damages as set forth in the Contract Provisions will be 
assessed for each consecutive calendar day of delay in the completion of the work not excusable 
as provided in the Contract Provisions.  The specified time of completion is 60 calendar days 
from the date of the Notice to Proceed. 

15. Contractor to be Satisfactory to Parks and Recreation Department.  The contract will not be 
awarded to any bidder who have failed in any of bidder’s contractual obligations to the OWNER 
or to any of the agencies, institutions, subdivisions, or municipalities of the State of North 
Dakota, or who has on any previous contract performed in a manner unsatisfactory to eh 
OWNER either as to the character of the work, the fulfillment of guarantees or the time 
consumed in its completion. 

The OWNER, may, at the OWNER’s discretion, request prior to executing a contract the following 
information relative to the bidder’s company and that of each of the Subcontractors to be used 
in executing the Project: 

(a) Statement of experience, including a list of projects for which this company was the 
responsible contractor or subcontractor; such list shall indicate the name or identification 
and location of each project, the year it was completed, a brief description and the 
approximate dollar value of the work for which the bidder was responsible. 

(b) Statement of experience of each subcontractor to be used in executing the work each 
statement shall indicate the name or identification and location of each project, the year it 
was completed, a brief description and the approximate dollar value of the work for which 
the subcontractor was responsible. 

16. Contractor’s Bonds.  The successful bidder shall submit, together with the executed Contract, a 
Performance and Payment Bond in an amount equal to one hundred percent (100%) of the 
Contract price, payable to the OWNER, covering the performance of the Contract and the 
payment of all obligations arising thereunder.  This Bond shall be on a form furnished by a 
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Surety Company and acceptable to the OWNER.  The Surety Company issuing the Bond shall be 
licensed in this state and the Bond shall be countersigned by a resident agent. 

17. Insurance.  The successful bidder shall submit, together with the executed Contract, a Certificate 
of Insurance indicating coverage in the amounts indicated in the Contract, and naming State of 
North Dakota, Department of Parks and Recreation as additional insured. 

18. Bidders to Investigate.  Bidders are required to submit their proposals upon the following 
express conditions, which shall apply to and become part of every bid received:  “Each bidder 
must satisfy him/herself and form his/her own opinions by personal examinations of the location 
and ground of the proposed work, and by such other means as he may desire, as to the actual 
conditions and requirements of the work, including the materials to be excavated; must make 
his own interpretations and satisfy himself by his own investigations and research regarding all 
conditions affecting the work to be done and the labor and materials needed, and shall make his 
bid in sole reliance thereon.  Any information or data furnished by the Department or its 
employees for the convenience of any bidder is not guaranteed. 

19. Information Not Guaranteed.  It is understood and agreed that the Department does not 
warrant or guarantee that the materials and conditions encountered during the construction will 
be even approximately the same as those indicated on the drawings.  The bidder must satisfy 
himself regarding the character, quantities, and conditions of the various materials and work to 
be done and assumes the risk of all discrepancies between the information given and the actual 
conditions encountered.  It is further understood and agreed that the bidder or the contractor 
will not sue any of the information made available to him or obtained in any examination made 
by him, in any manner as a basis or ground of claim or demand of any nature against the 
OWNER, arising from or by reason of any variance which may exist between the information 
offered and the actual materials or structures encountered during the construction work. 

20. Plans and Specifications.  A copy of the plans and specifications for this project will be available 
at the OWNER’s Central Office. 

21. Bid Proposal.  The Bid Proposal contains a schedule of bid items.  In these schedules the bidder 
shall state the unit price or lump sum amounts for each item, making extensions for each and 
total as indicated.  All blanks shall be filled in and completed. 

22. Pre-Bid Conference.  A Pre-bid Conference will not be held. 

 

END INSTRUCTIONS TO BIDDERS 
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BID FORM 

 
CONSTRUCTION BID FOR  

PUBLIC IMPROVEMENT PROJECT #FY19003 
SCOUT’S TRAIL AT FORT ABRAHAM LINCOLN STATE PARK (FALSP) 

MANDAN, ND 

DATE:  

TO: Andrea Travnicek, Ph.D., Director 
 State of North Dakota, Department of Parks & Recreation 
 1600 East Century Avenue, Suite 3 
 Bismarck, North Dakota 58503 
FROM:  
  
  
  

 
The undersigned Bidder, being familiar with the local conditions which will affect the cost of the 
Work and with the Bidding Documents issued as Project #FY19003 by the Owner, State of North 
Dakota, Department of Parks and Recreation, do hereby propose to finish all labor, materials 
and equipment and perform all indicated Work in accordance with the Bidding Documents 
including Addenda No(s). ______, ______, in accordance with the amount according to the 
following Bid Schedule(s):  

This area is intentionally left blank 
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Base Bid Schedule 
Item 
No. 

Description Estimated 
Quantity 

Unit Unit Cost Total Cost 

101 Mobilization & Demobilization 1 LS $ $ 

102 General Conditions:  Taxes, 
Bonds & Insurance 

1 LS $ $ 

103 New Construction: Natural 
Surface Trail 

8515 LF $ $ 

104 New Construction: Natural 
Surface Trail 

931 LF $ $ 

105 New Construction: Natural 
Surface Trail 

1258 LF $ $ 

106 Trail Rehabilitation of Natural 
Surface Trail 

12,144 LF $ $ 

107 12-inch diameter HDPE 
Culvert 72” length, plus flares 

2 EA $ $ 

108 Borrow Excavation 100 CY $ $ 

109 Revegetation 1 LS $ $ 

110 Stormwater Pollution 
Prevention Plan (SWPPP) 

1 LS $ $ 

 TOTAL BASE BID (numerical): $ 

 BID (in words): 

 

Bidder proposes to begin Work on the Project as noted in the Notice to Proceed and further 
agrees that all Work will be substantially complete within 60 calendar days. 

Accompanying this Bid is a Bidder’s Bond executed by the Bidder as Principal and by a Surety 
Company authorized to do business in this State, in an amount equal to five percent (5%) of the 
total Bid, payable to the North Dakota Parks and Recreation Department, which shall be 
forfeited to the Owner if the Bidder fails to execute a Contract within ten (10) days after written 
notice of award. 

The undersigned Bidder agrees, if the successful Bidder, to execute the contract in form as set 
forth in the specifications and to furnish a contract bond in an amount of 100 percent of the 
contract amount executed as security for the faithful performance of this contract and for the 
payment of all persons performing labor and/or furnishing materials in connection with the 
contract and the fulfillment of such guarantees as are hereinafter specified, and insurance as set 
forth in the specifications, all within ten (10) days of received notice of award of contract by the 
North Dakota Parks and Recreation Department. 
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The undersigned Bidder further agrees to guarantee performance of all work in accordance with 
the Drawings and Specifications and in a good and workmanlike manner, and to renew or repair 
any work which may be rejected due to defective materials or workmanship prior to final 
completion, and acceptance of the project by the Department, or during the guarantee period 
as required by the specifications. 

The undersigned Bidder agrees to submit when required prior to award of contract the 
following: 

a) Such descriptive information as to the methods of bidder proposes to furnish for the 
work, to permit a valuation of merits thereof and determination whether such methods 
comply with the specifications. 

b) A properly executed affidavit of no collusion. 
c) Contractor’s statement of qualifications. 

The following is a tabulation of the undersigned Bidder’s bid for all work to be performed to 
carry out the aforementioned project, it being understood that this bid contemplates all 
machinery, equipment, tools, labor and other means of construction and all materials specified 
to be furnished and at time specified in accordance with the Drawings and Specifications and all 
Addenda hereto. 

At the opening of Bid Proposals, totals only will be read, but the comparison of bids by the Parks 
and Recreation Department will be based on the correct summation of item totals as provided 
by the Specification. 

If written notice of the acceptance of this bid is given within thirty (30) days of receipt of bids, 
the undersigned will within ten (10) days after the date of mailing such notice, execute and 
deliver the Form of Agreement and furnish a Performance and Payment Bond and required 
Insurance Certificate as specified.  

In submitting this proposal, it is understood that the Owner may reject any and all bids and 
waive any formalities, and this bid may not be withdrawn for a period for thirty (30) days without 
forfeiture of the Bidder’s Bond. 

The undersigned is a duly licensed contractor as required by the laws of the State of North 
Dakota, Contractor’s License Number ______________________________, with a renewal date of 
_______________________.   

(Note this information must also appear on the outside of the envelope with this proposal.) 
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Bidder Information (Typed or legibly printed):  

Bidder Name (Business or Sole 
Proprietor): 

 

Business Address:  

 

Business Telephone:  

Authorized Signature:  

Printed Name of Signatory:  

Title:  

Email for Correspondence:  

 
End Bid Form 
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BID BOND (PENAL SUM FORM) 

Bidder Surety 

Name:  Name:  

Address (principal place of business): Address (principal place of business): 
  

Owner Bid 

Name: State of North Dakota Parks & 
Recreation Project (name and location):  

Address (principal place of business):  

1600 E. Century Avenue, Suite 3 
Bismarck, ND  58503 

Bid Due Date:  

Bond 

 Penal Sum:  

Date of Bond:  
Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth in this Bid Bond, 
do each cause this Bid Bond to be duly executed by an authorized officer, agent, or representative. 
Bidder  Surety 

   
(Full formal name of Bidder)  (Full formal name of Surety) (corporate seal) 

By:   By:  
 (Signature)   (Signature) (Attach Power of Attorney) 

Name:   Name:  
 (Printed or typed)   (Printed or typed)  

Title:   Title:  
 
Attest:   Attest:  

 (Signature)   (Signature) 
Name:   Name:  

 (Printed or typed)    (Printed or typed)  

Title:  Title: 
Notes: (1) Note: Addresses are to be used for giving any required notice. (2) Provide execution by any additional parties, such as 
joint venturers, if necessary. 
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1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors, 
and assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond. 
Payment of the penal sum is the extent of Bidder’s and Surety’s liability. Recovery of such penal sum under 
the terms of this Bond will be Owner’s sole and exclusive remedy upon default of Bidder. 

2. Default of Bidder occurs upon the failure of Bidder to deliver within the time required by the Bidding 
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by 
the Bidding Documents and any performance and payment bonds required by the Bidding Documents. 

3. This obligation will be null and void if: 

3.1. Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding Documents 
(or any extension thereof agreed to in writing by Owner) the executed Agreement required by the 
Bidding Documents and any performance and payment bonds required by the Bidding Documents, or 

3.2. All Bids are rejected by Owner, or 

3.3. Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents 
(or any extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety 
when required by Paragraph 5 hereof). 

4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after 
receipt by Bidder and Surety of written notice of default from Owner, which notice will be given with 
reasonable promptness, identifying this Bond and the Project and including a statement of the amount 
due. 

5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice 
of Award agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award 
including extensions does not in the aggregate exceed 120 days from the Bid due date without Surety’s 
written consent. 

6. No suit or action will be commenced under this Bond prior to 30 calendar days after the notice of default 
required in Paragraph 4 above is received by Bidder and Surety, and in no case later than one year after 
the Bid due date. 

7. Any suit or action under this Bond will be commenced only in a court of competent jurisdiction located in 
the state in which the Project is located. 

8. Notices required hereunder must be in writing and sent to Bidder and Surety at their respective addresses 
shown on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by 
United States Postal Service registered or certified mail, return receipt requested, postage pre-paid, and 
will be deemed to be effective upon receipt by the party concerned. 

9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the 
authority of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, 
seal, and deliver such Bond and bind the Surety thereby. 

10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of 
any applicable statute that has been omitted from this Bond will be deemed to be included herein as if set 
forth at length. If any provision of this Bond conflicts with any applicable statute, then the provision of said 
statute governs and the remainder of this Bond that is not in conflict therewith continues in full force and 
effect. 

11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable. 
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CONSTRUCTION CONTRACT 
 

 
The parties to this contract (Contract) are the state of North Dakota, acting through its 
Department of Parks and Recreation (STATE), and Contractor having its principal 
place of business at [Address] (CONTRACTOR); 

 
SCOPE OF WORK 

 
CONTRACTOR, in exchange for the compensation paid by STATE under this Contract, 
shall provide the following: 

 
  
 

 

 
 

 
COMPENSATION 

 
Contractual Amount 

 
STATE shall pay for the accepted services provided by CONTRACTOR under this 
Contract an amount not to exceed $[Amount] (Contractual Amount). 

 
The Contractual Amount is firm for the duration of this Contract and constitutes the 
entire compensation due CONTRACTOR for performance of its obligations under 
this Contract regardless of the difficulty, materials or equipment required, including 
fees, licenses, overhead, profit and all other direct and indirect costs incurred by 
CONTRACTOR, except as provided by an amendment to this Contract. 

 
Payment 

 
1) Payment made in accordance with this Compensation section shall constitute 

payment in full for the services and work performed and the deliverables and 
work(s) provided under this Contract and CONTRACTOR shall not receive 
any additional compensation hereunder. 

 
2) STATE shall make payment under this Contract within forty-five (45) calendar 

days after receipt of a correct invoice. 
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3) Payment of an invoice by STATE will not prejudice STATE’s right to object to 
or question that or any other invoice or matter in relation thereto. 
CONTRACTOR's invoice will be subject to reduction for amounts included in 
any invoice or payment made which are determined by STATE, on the basis 
of audits conducted in accordance with the terms of this Contract, not to 
constitute allowable costs. At STATE’s sole discretion, all payments shall be 
subject to reduction for amounts equal to prior overpayments to 
CONTRACTOR. 

 
4) For any amounts that are or will become due and payable to STATE by 

CONTRACTOR, STATE reserves the right to deduct the amount owed from 
payments that are or will become due and payable to CONTRACTOR under 
this Contract. 

 
Travel 

 
CONTRACTOR acknowledges travel costs are covered by the Contractual Amount 
and shall not invoice STATE for travel costs. 

 
Prepayment 

 
STATE will not make any advance payments before performance by CONTRACTOR 
under this Contract. 

 
Payment of Taxes by STATE 

 
STATE is not responsible for and will not pay local, state, or federal taxes. STATE 
sales tax exemption number is E-2001. STATE will furnish certificates of exemption 
upon request by the CONTRACTOR. 

 
Taxpayer ID 

 
CONTRACTOR’S federal employer ID number is: ________________________ 

 
Purchasing Card 

 
STATE may make a payment using a government credit card. CONTRACTOR will 
accept a government credit card without passing the processing fees for the 
government credit card back to STATE. 
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TERM OF CONTRACT 
 
This Contract term (Term) begins on Effective Date and ends on [Date]. 

 
No Automatic Renewal 

 
This Contract will not automatically renew. 
 
Extension Option 

 
STATE reserves the right to extend this Contract for an additional period of time, not 
to exceed six (6) months, beyond the current termination date of this Contract. 

 
No Renewal Option 

 
This Contract has no Renewal Option. 

 
No Renegotiation Option 

 
This Contract has no Renegotiation Option. 

 
TIME IS OF THE ESSENCE 

 
CONTRACTOR hereby acknowledges that time is of the essence for performance under 
this Contract unless otherwise agreed to in writing by the parties. 

 
TERMINATION 

 
Termination by Mutual Agreement 

 
This Contract may be terminated by mutual consent of both parties executed in writing. 

 
Early Termination in the Public Interest 
STATE is entering into this Contract for the purpose of carrying out the public policy 
of the State of North Dakota, as determined by its Governor, Legislative Assembly, 
Agencies and Courts. If this Contract ceases to further the public policy of the State of 
North Dakota, STATE, in its sole discretion, by written notice to CONTRACTOR, may 
terminate this Contract in whole or in part. 

 
Termination for Lack of Funding or Authority 

 
STATE by written notice to CONTRACTOR, may terminate the whole or any part of 
this Contract under any of the following conditions: 
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1) If funding from federal, state, or other sources is not obtained and continued 
at levels sufficient to allow for purchase of the services or supplies in the 
indicated quantities or term. 

 
2) If federal or state laws or rules are modified or interpreted in a way that the 

services are no longer allowable or appropriate for purchase under this 
Contract or are no longer eligible for the funding proposed for payments 
authorized by this Contract. 

 
3) If any license, permit, or certificate required by law or rule, or by the terms 

of this Contract, is for any reason denied, revoked, suspended, or not 
renewed. 

 
Termination of this Contract under this subsection is without prejudice to any 
obligations or liabilities of either party already accrued prior to termination. 

 
Termination for Cause. 

 
STATE may terminate this Contract effective upon delivery of written notice to 
CONTRACTOR, or any later date stated in the notice: 

 
1) If CONTRACTOR fails to provide services required by this Contract within 

the time specified or any extension agreed to by STATE; or 
 

2) If CONTRACTOR fails to perform any of the other provisions of this 
Contract, or so fails to pursue the work as to endanger performance of this 
Contract in accordance with its terms. 

 
The rights and remedies of STATE provided in this subsection are not exclusive and 
are in addition to any other rights and remedies provided by law or under this Contract. 

 
FORCE MAJEURE 

 
Neither party shall be held responsible for delay or default caused by fire, riot, terrorism, 
acts of God, or war if the event is beyond the party’s reasonable control and the affected 
party gives notice to the other party promptly upon occurrence of the event causing the 
delay or default or that is reasonably expected to cause a delay or default. 

 
INDEMNIFICATION 

 
Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its 
agencies, officers and employees (State), from claims resulting from the performance of 
the contractor or its agent, including all costs, expenses and attorneys' fees, which may in 
any manner result from or arise out of this agreement, except claims based upon the 
State’s sole negligence or intentional misconduct. The legal defense provided by 
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Contractor to the State under this provision must be free of any conflicts of interest, even if 
retention of separate legal counsel for the State is necessary. Any attorney appointed to 
represent the State must first qualify as and be appointed by the North Dakota Attorney 
General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08. 
Contractor also agrees to reimburse the State for all costs, expenses and attorneys' fees 
incurred in establishing and litigating the indemnification coverage provided herein. This 
obligation shall continue after the termination of this agreement. 
INSURANCE 

 
Contractor shall secure and keep in force during the term of this agreement and Contractor 
shall require all subcontractors, prior to commencement of an agreement between 
Contractor and the subcontractor, to secure and keep in force during the term of this 
agreement, from insurance companies, government self insurance pools or government 
self-retention funds, authorized to do business in North Dakota, the following insurance 
coverages:  

1) Commercial general liability, including premises or operations, contractual, and 
products or completed operations coverages (if applicable), with minimum liability 
limits of $1,000,000 per occurrence.  

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, 
with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  

3) Workers compensation coverage meeting all statutory requirements. The policy 
shall provide coverage for all states of operation that apply to the performance of 
this contract.  

4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an 
endorsement on the workers compensation or commercial general liability 
insurance. 

 
The insurance coverages listed above must meet the following additional requirements:  

1) Any deductible or self-insured retention amount or other similar obligation under the 
policies shall be the sole responsibility of the Contractor. Optional Provision: The 
amount of any deductible or self-retention is subject to approval by the State.  

2) This insurance may be in policy or policies of insurance, primary and excess, 
including the so-called umbrella or catastrophe form and must be placed with 
insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess 
policy follows form for coverage. Less than an “A-” rating must be approved by the 
State. The policies shall be in form and terms approved by the State.  

3) The State will be defended, indemnified, and held harmless to the full extent of any 
coverage actually secured by the Contractor in excess of the minimum 
requirements set forth above. The duty to indemnify the State under this agreement 
shall not be limited by the insurance required in this agreement.  

4) The state of North Dakota and its agencies, officers, and employees (State) shall be 
endorsed on the commercial general liability policy on a primary and 
noncontributory basis, including any excess policies (to the extent applicable), as 
additional insured. The State shall have all the benefits, rights and coverages of an 
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additional insured under these policies that shall not be limited to the minimum 
limits of insurance required by this agreement or by the contractual indemnity 
obligations of the Contractor.  

5) The insurance required in this agreement, through a policy or endorsement, shall 
include: a) a “Waiver of Subrogation” waiving any right to recovery the insurance 
company may have against the State; b) a provision that Contractor’s insurance 
coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance 
or self-retention maintained by the State and that any insurance, self insurance or 
self-retention maintained by the State shall be in excess of the Contractor’s 
insurance and shall not contribute with it; c) cross liability/severability of interest for 
all policies and endorsements; d) The legal defense provided to the State under the 
policy and any endorsements must be free of any conflicts of interest, even if 
retention of separate legal counsel for the State is necessary; e) The insolvency or 
bankruptcy of the insured Contractor shall not release the insurer from payment 
under the policy, even when such insolvency or bankruptcy prevents the insured 
Contractor from meeting the retention limit under the policy.  

6) The Contractor shall furnish a certificate of insurance to the undersigned State 
representative prior to commencement of this agreement. All endorsements shall be 
provided as soon as practicable.  

7) Failure to provide insurance as required in this agreement is a material breach of 
contract entitling the State to terminate this agreement immediately.  

8) Contractor shall provide at least 30 day notice of any cancellation or material 
change to the policies or endorsements. Contractor shall provide on an ongoing 
basis, current certificates of insurance during the term of the contract. A renewal 
certificate will be provided 10 days prior to coverage expiration. 

 
If Contractor’s insurance carrier cannot provide the insurance requirements listed above, 
Contractor will be required to purchase a project-specific insurance policy on behalf of 
State including but not limited to an Owner’s Protective Liability insurance policy or a 
Project Management Protective Liability insurance policy with an occurrence limit of not 
less than $1,000,000 and an aggregate of $2,000,000. Said insurance shall be kept in 
force until the project is accepted by State. 
 

WORKS FOR HIRE 
 
CONTRACTOR acknowledges that all work(s) under this Contract is "work(s) for hire" 
within the meaning of the United States Copyright Act (Title 17 United States Code) and 
hereby assigns to STATE all rights and interests CONTRACTOR may have in the work(s) 
it prepares under this Contract, including any right to derivative use of the work(s). All 
software and related materials developed by CONTRACTOR in performance of this 
Contract for STATE shall be the sole property of STATE, and CONTRACTOR hereby 
assigns and transfers all its right, title, and interest therein to STATE. CONTRACTOR 
shall execute all necessary documents to enable STATE to protect STATE’s intellectual 
property rights under this section. 
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WORK PRODUCT 
 
All work product, equipment or materials created for STATE or purchased by STATE 
under this Contract belong to STATE and must be immediately delivered to STATE at 
STATE'S request upon termination of this Contract. 

 
NOTICE 
 
All notices or other communications required under this Contract must be given by 
registered or certified mail and are complete on the date postmarked when addressed to 
the parties at the following addresses: 
 

STATE CONTRACTOR 
Jolene Rieck, PLA NAME 
Chief of Planning & Programs TITLE 
1600 E. Century Ave., Ste. 3 ADDRESS 
Bismarck, ND  58503 CITY, STATE ZIP 

 

Notice provided under this provision does not meet the notice requirements for monetary 
claims against the State found at N.D.C.C. § 32-12.2-04. 

 
CONFIDENTIALITY 

 
CONTRACTOR shall not use or disclose any information it receives from STATE under 
this Contract that STATE has previously identified as confidential or exempt from 
mandatory public disclosure except as necessary to carry out the purposes of this 
Contract or as authorized in advance by STATE. STATE shall not disclose any 
information it receives from CONTRACTOR that CONTRACTOR has previously identified 
as confidential and that STATE determines in its sole discretion is protected from 
mandatory public disclosure under a specific exception to the North Dakota public records 
law, N.D.C.C. ch. 44-04. The duty of STATE and CONTRACTOR to maintain 
confidentiality of information under this section continues beyond the Term of this 
Contract. 

 
COMPLIANCE WITH PUBLIC RECORDS LAWS 

 
CONTRACTOR understands that, in accordance with this Contract’s Confidentiality 
clause, STATE must disclose to the public upon request any records it receives from 
CONTRACTOR. CONTRACTOR further understands that any records obtained or 
generated by CONTRACTOR under this Contract, may, under certain circumstances, be 
open to the public upon request under the North Dakota public records law. 
CONTRACTOR agrees to contact STATE promptly upon receiving a request for 
information under the public records law and to comply with STATE’s instructions on how 
to respond to the request. 

http://www.legis.nd.gov/cencode/t44.html
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INDEPENDENT ENTITY 

 
CONTRACTOR is an independent entity under this Contract and is not a STATE 
employee for any purpose, including the application of the Social Security Act, the Fair 
Labor Standards Act, the Federal Insurance Contribution Act, the North Dakota 
Unemployment Compensation Law and the North Dakota Workforce Safety and 
Insurance Act. CONTRACTOR retains sole and absolute discretion in the manner and 
means of carrying out CONTRACTOR’S activities and responsibilities under this 
Contract, except to the extent specified in this Contract. 
 
ASSIGNMENT AND SUBCONTRACTS 

 
CONTRACTOR may not assign or otherwise transfer or delegate any right or duty without 
STATE’s express written consent, provided, however, that CONTRACTOR may assign 
its rights and obligations hereunder in the event of a change of control or sale of all or 
substantially all of its assets related to this Contract, whether by merger, reorganization, 
operation of law, or otherwise. Should Assignee be a business or entity with whom STATE 
is prohibited from conducting business, STATE shall have the right to terminate without 
cause. 

 
CONTRACTOR may enter into subcontracts provided that any subcontract acknowledges 
the binding nature of this Contract and incorporates this Contract, including any 
attachments. CONTRACTOR is solely responsible for the performance of any 
subcontractor with whom CONTRACTOR contracts. CONTRACTOR does not have 
authority to contract for or incur obligations on behalf of STATE. 

 
SPOLIATION – PRESERVATION OF EVIDENCE 

 
CONTRACTOR shall promptly notify STATE of all potential claims that arise or result from 
this Contract. CONTRACTOR shall also take all reasonable steps to preserve all physical 
evidence and information that may be relevant to the circumstances surrounding a 
potential claim, while maintaining public safety, and grants to STATE the opportunity to 
review and inspect such evidence, including the scene of an accident. 

 
MERGER AND MODIFICATION, CONFLICT IN DOCUMENTS 

 
This Contract, including the following documents, constitutes the entire agreement 
between the parties. There are no understandings, agreements, or representations, 
oral or written, not specified within this Contract. This Contract may not be modified, 
supplemented or amended, in any manner, except by written agreement signed by 
both parties. 
Notwithstanding anything herein to the contrary, in the event of any inconsistency or 
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conflict among the documents making up this Contract, the documents must control 
in this order of precedence: 

a. The terms of this Contract as may be amended; 
b. STATE’s Addendum to Invitation to Bid (“IFB”) number   dated [DATE].  
c. STATE’s Invitation to Bid (“IFB”) number FY19003, dated [DATE]; 
d. CONTRACTOR’s proposal dated  [DATE] in response to IFB number FY19003. 

All automated end-user agreements (e.g., click-through, shrink-wrap, or browse- wrap) 
are specifically excluded and null and void. Clicking shall not represent 
acknowledgement or agreement to any terms or conditions contained in those 
agreements. 
 
SEVERABILITY 

 
If any term of this Contract is declared to be illegal or unenforceable by a court having 
competent jurisdiction, the validity of the remaining terms is unaffected and, if possible, 
the rights and obligations of the parties are to be construed and enforced as if this 
Contract did not contain that term. 

 
APPLICABLE LAW AND VENUE 

 
This Contract is governed by and construed in accordance with the laws of the State of 
North Dakota. Any action to enforce this Contract must be adjudicated exclusively in the 
state District Court of Burleigh County, North Dakota. Each party consents to the 
exclusive jurisdiction of such court and waives any claim of lack of jurisdiction or forum 
non conveniens. 

 
ALTERNATIVE DISPUTE RESOLUTION – JURY TRIAL 

 
By entering into this Contract, STATE does not agree to binding arbitration, mediation, or 
any other form of mandatory Alternative Dispute Resolution. The parties may enforce the 
rights and remedies in judicial proceedings. STATE does not waive any right to a jury trial. 

 
ATTORNEY FEES 

 
In the event a lawsuit is instituted by STATE to obtain performance due under this 
Contract, and STATE is the prevailing party, CONTRACTOR shall, except when 
prohibited by N.D.C.C. § 28-26-04, pay STATE’s reasonable attorney fees and costs in 
connection with the lawsuit. 

 
NONDISCRIMINATION AND COMPLIANCE WITH LAWS 

 
CONTRACTOR agrees to comply with all applicable federal and state laws, rules, and 
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policies, including those relating to nondiscrimination, accessibility and civil rights. (See 
N.D.C.C. Title 34 – Labor and Employment, specifically N.D.C.C. ch. 34-06.1 Equal Pay 
for Men and Women.) 

 
CONTRACTOR agrees to timely file all required reports, make required payroll 
deductions, and timely pay all taxes and premiums owed, including sales and use taxes, 
unemployment compensation and workers' compensation premiums. CONTRACTOR 
shall have and keep current at all times during the Term of this Contract all licenses and 
permits required by law. 

 
CONTRACTOR’s failure to comply with this section may be deemed a material breach by 
CONTRACTOR entitling STATE to terminate in accordance with the Termination for 
Cause section of this Contract. 

 
STATE AUDIT 

 
All records, regardless of physical form, and the accounting practices and procedures of 
CONTRACTOR relevant to this Contract are subject to examination by the North Dakota 
State Auditor, the Auditor’s designee, or Federal auditors, if required. CONTRACTOR 
shall maintain all of these records for at least three (3) years following completion of this 
Contract and be able to provide them upon reasonable notice. STATE, State Auditor, or 
Auditor’s designee shall provide reasonable notice to CONTRACTOR prior to conducting 
examination. 

 
EFFECTIVENESS OF CONTRACT 

 
This Contract is not effective until fully executed by both parties. If no start date is specified 
in the Term of Contract, the most recent date of the signatures of the parties shall be 
deemed the Effective Date. 

 
CONTRACTOR STATE OF NORTH DAKOTA 
NAME Acting through its Parks and Recreation 

Department 
BY:  BY:  

Authorized Representative Andrea Travnicek, Ph.D. 

Title Director 

Date: Date: 
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FHWA-1273 --  Revised May 1, 2012  
 
 

REQUIRED CONTRACT PROVISIONS  
FEDERAL-AID CONSTRUCTION CONTRACTS 

 
 
 

 
I.  General   
II.  Nondiscrimination 
III. Nonsegregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI.  Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII.  False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X.  Compliance with Governmentwide Suspension and 

Debarment Requirements 
XI.  Certification Regarding Use of Contract Funds for 

Lobbying 
 
ATTACHMENTS 
 
A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 
 
 
I.  GENERAL 
 
1.  Form FHWA-1273 must be physically incorporated in each 
construction contract funded under Title 23 (excluding 
emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services).   
 
The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services.  The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.   
 
Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental agreements and other agreements for 
supplies or services).  The design-builder shall be responsible 
for compliance by any subcontractor, lower-tier subcontractor 
or service provider. 
  
Contracting agencies may reference Form FHWA-1273 in bid 
proposal or request for proposal documents, however, the 
Form FHWA-1273 must be physically incorporated (not 
referenced) in all contracts, subcontracts and lower-tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services related to a 
construction contract). 
 
2.  Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work 
performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract. 

  
3.   A breach of any of the stipulations contained in these 
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension / debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA. 
 
4.  Selection of Labor: During the performance of this contract, 
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation.  The term Federal-aid 
highway does not include roadways functionally classified as 
local roads or rural minor collectors. 
 
 
II.  NONDISCRIMINATION 
 
The provisions of this section related to 23 CFR Part 230 are 
applicable to all Federal-aid construction contracts and to all 
related construction subcontracts of $10,000 or more.  The 
provisions of 23 CFR Part 230 are not applicable to material 
supply, engineering, or architectural service contracts.   
 
In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 60, 
29 CFR 1625-1627, Title 23 USC Section 140, the 
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI 
of the Civil Rights Act of 1964, as amended, and related 
regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR 
Parts 200, 230, and 633. 
 
The contractor and all subcontractors must comply with:  the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR 60, and 29 
CFR 1625-1627.  The contracting agency and the FHWA have 
the authority and the responsibility to ensure compliance with 
Title 23 USC Section 140, the Rehabilitation Act of 1973, as 
amended (29 USC 794), and Title VI of the Civil Rights Act of 
1964, as amended, and related regulations including 49 CFR 
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633. 
 
The following provision is adopted from 23 CFR 230, Appendix 
A, with appropriate revisions to conform to the U.S. 
Department of Labor (US DOL) and FHWA requirements.   
 
1. Equal Employment Opportunity: Equal employment 
opportunity (EEO) requirements not to discriminate and to take 
affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (28 CFR 35, 
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27) 
and orders of the Secretary of Labor as modified by the 
provisions prescribed herein, and imposed pursuant to 23 
U.S.C. 140 shall constitute the EEO and specific affirmative 
action standards for the contractor's project activities under 
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this contract. The provisions of the Americans with Disabilities 
Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR 
35 and 29 CFR 1630 are incorporated by reference in this 
contract. In the execution of this contract, the contractor 
agrees to comply with the following minimum specific 
requirement activities of EEO: 
 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract. 
 
    b. The contractor will accept as its operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, color, 
national origin, age or disability.  Such action shall include: 
employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, 
including apprenticeship, pre-apprenticeship, and/or on-the-
job training." 

 
2.  EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 
 
3.  Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action, or who 
are substantially involved in such action, will be made fully 
cognizant of, and will implement, the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained.  The meetings will be conducted by 
the EEO Officer. 
  

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 
  

d.  Notices and posters setting forth the contractor's EEO 
policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
 

4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women.  To 
meet this requirement, the contractor will identify sources of 
potential minority group employees, and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 
 

c.  The contractor will encourage its present employees to 
refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such 
applicants will be discussed with employees. 
 
5. Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, national 
origin, age or disability.  The following procedures shall be 
followed: 
 

a.  The contractor will conduct periodic inspections of project 
sites to insure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 
 

b.  The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
within a reasonable time.  If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 
 
6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 
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applicants for employment or current employees.  Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved.  
 

b.  Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs, i.e., 
apprenticeship, and on-the-job training programs for the 
geographical area of contract performance.  In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision.  The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 
 
7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women.  Actions by 
the contractor, either directly or through a contractor's 
association acting as agent, will include the procedures set 
forth below: 
 

a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 
 

b.  The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, national origin, age or 
disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, national 
origin, age or disability; making full efforts to obtain qualified 
and/or qualifiable minorities and women.  The failure of a union 
to provide sufficient referrals (even though it is obligated to 
provide exclusive referrals under the terms of a collective 
bargaining agreement) does not relieve the contractor from the 
requirements of this paragraph.   In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 
 
8.  Reasonable Accommodation for Applicants / 
Employees with Disabilities:  The contractor must be familiar 

with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established there 
under.  Employers must provide reasonable accommodation in 
all employment activities unless to do so would cause an 
undue hardship. 
 
9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, 
national origin, age or disability in the selection and retention 
of subcontractors, including procurement of materials and 
leases of equipment.  The contractor shall take all necessary 
and reasonable steps to ensure nondiscrimination in the 
administration of this contract. 
 

a.  The contractor shall notify all potential subcontractors and 
suppliers and lessors of their EEO obligations under this 
contract. 
 

b.  The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 
 
 
10. Assurance Required by 49 CFR 26.13(b): 
 

a.  The requirements of 49 CFR Part 26 and the State 
DOT’s U.S. DOT-approved DBE program are incorporated by 
reference. 
 

b.  The contractor or subcontractor shall not discriminate on 
the basis of race, color, national origin, or sex in the 
performance of this contract.  The contractor shall carry out 
applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts.  Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the contracting agency 
deems appropriate. 
 
11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
 
    (1) The number and work hours of minority and non-
minority group members and women employed in each work 
classification on the project; 
 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, 

training, qualifying, and upgrading minorities and women;  
 

b.  The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project, indicating the number of minority, women, and 
non-minority group employees currently engaged in each work 
classification required by the contract work.  This information is 
to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July.  If on-the-job 
training is being required by special provision, the contractor 

http://www.fhwa.dot.gov/eforms/


4 

 

will be required to collect and report training data.  The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 
 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of 
$10,000 or more. 
 
The contractor must ensure that facilities provided for 
employees are provided in such a manner that segregation on 
the basis of race, color, religion, sex, or national origin cannot 
result.  The contractor may neither require such segregated 
use by written or oral policies nor tolerate such use by 
employee custom.  The contractor's obligation extends further 
to ensure that its employees are not assigned to perform their 
services at any location, under the contractor's control, where 
the facilities are segregated.  The term "facilities" includes 
waiting rooms, work areas, restaurants and other eating areas, 
time clocks, restrooms, washrooms, locker rooms, and other 
storage or dressing areas, parking lots, drinking fountains, 
recreation or entertainment areas, transportation, and housing 
provided for employees.  The contractor shall provide separate 
or single-user restrooms and necessary dressing or sleeping 
areas to assure privacy between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size).  The 
requirements apply to all projects located within the right-of-
way of a roadway that is functionally classified as Federal-aid 
highway.  This excludes roadways functionally classified as 
local roads or rural minor collectors, which are exempt.  
Contracting agencies may elect to apply these requirements to 
other projects. 

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 “Contract provisions and 
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1.  Minimum wages 

a.  All laborers and mechanics employed or working upon 
the site of the work, will be paid unconditionally and not less 
often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor 
under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. 

Contributions made or costs reasonably anticipated for bona 
fide fringe benefits under section 1(b)(2) of the Davis-Bacon 
Act on behalf of laborers or mechanics are considered wages 
paid to such laborers or mechanics, subject to the provisions 

of paragraph 1.d. of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not 
less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be 
constructively made or incurred during such weekly period. 
Such laborers and mechanics shall be paid the appropriate 
wage rate and fringe benefits on the wage determination for 
the classification of work actually performed, without regard to 
skill, except as provided in 29 CFR 5.5(a)(4). Laborers or 
mechanics performing work in more than one classification 
may be compensated at the rate specified for each 
classification for the time actually worked therein: Provided, 
That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. 
The wage determination (including any additional classification 
and wage rates conformed under paragraph 1.b. of this 
section) and the Davis-Bacon poster (WH–1321) shall be 
posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where 
it can be easily seen by the workers. 

b. (1) The contracting officer shall require that any class of 
laborers or mechanics, including helpers, which is not listed in 
the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage 
determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits 
therefore only when the following criteria have been met: 

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and 

(ii) The classification is utilized in the area by the 
construction industry; and 

(iii) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the 
wage rates contained in the wage determination. 

(2) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of 
the action taken shall be sent by the contracting officer to the 
Administrator of the Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and 
so advise the contracting officer or will notify the contracting 
officer within the 30-day period that additional time is 
necessary. 

(3) In the event the contractor, the laborers or mechanics 
to be employed in the classification or their representatives, 
and the contracting officer do not agree on the proposed 
classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the 
views of all interested parties and the recommendation of the 
contracting officer, to the Wage and Hour Administrator for 
determination. The Wage and Hour Administrator, or an 
authorized representative, will issue a determination within 
30 days of receipt and so advise the contracting officer or 
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will notify the contracting officer within the 30-day period that 
additional time is necessary. 

(4) The wage rate (including fringe benefits where 
appropriate) determined pursuant to paragraphs 1.b.(2) or 
1.b.(3) of this section, shall be paid to all workers performing 
work in the classification under this contract from the first 
day on which work is performed in the classification. 

c. Whenever the minimum wage rate prescribed in the 
contract for a class of laborers or mechanics includes a fringe 
benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination 
or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof. 

d. If the contractor does not make payments to a trustee or 
other third person, the contractor may consider as part of the 
wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits 
under a plan or program, Provided, That the Secretary of 
Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have 
been met. The Secretary of Labor may require the contractor 
to set aside in a separate account assets for the meeting of 
obligations under the plan or program. 

2.  Withholding  

The contracting agency shall upon its own action or upon 
written request of an authorized representative of the 
Department of Labor, withhold or cause to be withheld from 
the contractor under this contract, or any other Federal 
contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so 
much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the 
contractor or any subcontractor the full amount of wages 
required by the contract.  In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of the work, all or part 
of the wages required by the contract, the contracting agency 
may, after written notice to the contractor, take such action as 
may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds until such violations 
have ceased. 

3.  Payrolls and basic records  

a.  Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and 
preserved for a period of three years thereafter for all laborers 
and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of 
each such worker, his or her correct classification, hourly rates 
of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents 
thereof of the types described in section 1(b)(2)(B) of the 
Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the 
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that 
the wages of any laborer or mechanic include the amount of 
any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-

Bacon Act, the contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, 
that the plan or program is financially responsible, and that the 
plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the 
costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of 
trainee programs, the registration of the apprentices and 
trainees, and the ratios and wage rates prescribed in the 
applicable programs. 

b. (1) The contractor shall submit weekly for each week in 
which any contract work is performed a copy of all payrolls to 
the contracting agency.   The payrolls submitted shall set out 
accurately and completely all of the information required to be 
maintained under 29 CFR 5.5(a)(3)(i), except that full social 
security numbers and home addresses shall not be included 
on weekly transmittals. Instead the payrolls shall only need to 
include an individually identifying number for each employee ( 
e.g. , the last four digits of the employee's social security 
number). The required weekly payroll information may be 
submitted in any form desired. Optional Form WH–347 is 
available for this purpose from the Wage and Hour Division 
Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm 
or its successor site. The prime contractor is responsible for 
the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social 
security number and current address of each covered worker, 
and shall provide them upon request to the contracting agency 
for transmission to the State DOT, the FHWA or the Wage and 
Hour Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage 
requirements. It is not a violation of this section for a prime 
contractor to require a subcontractor to provide addresses and 
social security numbers to the prime contractor for its own 
records, without weekly submission to the contracting agency.. 

(2) Each payroll submitted shall be accompanied by a 
“Statement of Compliance,” signed by the contractor or 
subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall 
certify the following: 

(i) That the payroll for the payroll period contains the 
information required to be provided under §5.5 (a)(3)(ii) of 
Regulations, 29 CFR part 5, the appropriate information is 
being maintained under §5.5 (a)(3)(i) of Regulations, 29 
CFR part 5, and that such information is correct and 
complete; 

(ii) That each laborer or mechanic (including each 
helper, apprentice, and trainee) employed on the contract 
during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, 
and that no deductions have been made either directly or 
indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations, 29 CFR 
part 3; 

(iii) That each laborer or mechanic has been paid not 
less than the applicable wage rates and fringe benefits or 
cash equivalents for the classification of work performed, 
as specified in the applicable wage determination 
incorporated into the contract. 
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(3) The weekly submission of a properly executed 
certification set forth on the reverse side of Optional Form 
WH–347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph 3.b.(2) of 
this section. 

(4) The falsification of any of the above certifications may 
subject the contractor or subcontractor to civil or criminal 
prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code. 

c. The contractor or subcontractor shall make the records 
required under paragraph 3.a. of this section available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA,  or the Department of Labor, and shall permit such 
representatives to interview employees during working hours 
on the job. If the contractor or subcontractor fails to submit the 
required records or to make them available, the FHWA may, 
after written notice to the contractor, the contracting agency or 
the State DOT, take such action as may be necessary to 
cause the suspension of any further payment, advance, or 
guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may 
be grounds for debarment action pursuant to 29 CFR 5.12. 

4.  Apprentices and trainees  

a. Apprentices (programs of the USDOL).  

Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of 
Labor, Employment and Training Administration, Office of 
Apprenticeship Training, Employer and Labor Services, or with 
a State Apprenticeship Agency recognized by the Office, or if a 
person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but 
who has been certified by the Office of Apprenticeship 
Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice.  

 The allowable ratio of apprentices to journeymen on the job 
site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under 
the registered program. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any 
apprentice performing work on the job site in excess of the 
ratio permitted under the registered program shall be paid not 
less than the applicable wage rate on the wage determination 
for the work actually performed. Where a contractor is 
performing construction on a project in a locality other than 
that in which its program is registered, the ratios and wage 
rates (expressed in percentages of the journeyman's hourly 
rate) specified in the contractor's or subcontractor's registered 
program shall be observed.  

 Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly 

rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with 
the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringes shall be paid in accordance with that determination.  

In the event the Office of Apprenticeship Training, Employer 
and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved. 

b. Trainees (programs of the USDOL).  

Except as provided in 29 CFR 5.16, trainees will not be 
permitted to work at less than the predetermined rate for the 
work performed unless they are employed pursuant to and 
individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training 
Administration.  

The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the 
Employment and Training Administration.  

Every trainee must be paid at not less than the rate specified 
in the approved program for the trainee's level of progress, 
expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall 
be paid fringe benefits in accordance with the provisions of the 
trainee program. If the trainee program does not mention 
fringe benefits, trainees shall be paid the full amount of fringe 
benefits listed on the wage determination unless the 
Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the 
corresponding journeyman wage rate on the wage 
determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee 
rate who is not registered and participating in a training plan 
approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any trainee performing work on the job site in 
excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed.  

In the event the Employment and Training Administration 
withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an 
acceptable program is approved. 

c. Equal employment opportunity. The utilization of 
apprentices, trainees and journeymen under this part shall be 
in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 
CFR part 30. 
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d.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
The straight time hourly wage rates for apprentices and 
trainees under such programs will be established by the 
particular programs. The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of 
the particular program. 

5. Compliance with Copeland Act requirements.   The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract. 

6. Subcontracts.   The contractor or subcontractor shall insert 
Form FHWA-1273 in any subcontracts and also require the 
subcontractors to include Form FHWA-1273 in any lower tier 
subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor 
with all the contract clauses in 29 CFR 5.5. 

7. Contract termination: debarment.   A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements.  All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising 
out of the labor standards provisions of this contract shall not 
be subject to the general disputes clause of this contract. Such 
disputes shall be resolved in accordance with the procedures 
of the Department of Labor set forth in 29 CFR parts 5, 6, and 
7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the 
contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 

10. Certification of eligibility. 

a. By entering into this contract, the contractor certifies that 
neither it (nor he or she) nor any person or firm who has an 
interest in the contractor's firm is a person or firm ineligible to 
be awarded Government contracts by virtue of section 3(a) of 
the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

b. No part of this contract shall be subcontracted to any person 
or firm ineligible for award of a Government contract by virtue 
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

c. The penalty for making false statements is prescribed in the 
U.S. Criminal Code, 18 U.S.C. 1001. 

 
 
V.   CONTRACT WORK HOURS AND SAFETY 
STANDARDS ACT  

The following clauses apply to any Federal-aid construction 
contract in an amount in excess of $100,000 and subject to the 
overtime provisions of the Contract Work Hours and Safety 
Standards Act. These clauses shall be inserted in addition to 
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6.  As 
used in this paragraph, the terms laborers and mechanics 
include watchmen and guards. 

1. Overtime requirements.   No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 

2. Violation; liability for unpaid wages; liquidated 
damages.  In the event of any violation of the clause set forth 
in paragraph (1.) of this section, the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages. In addition, such contractor and subcontractor 
shall be liable to the United States (in the case of work done 
under contract for the District of Columbia or a territory, to such 
District or to such territory), for liquidated damages. Such 
liquidated damages shall be computed with respect to each 
individual laborer or mechanic, including watchmen and 
guards, employed in violation of the clause set forth in 
paragraph (1.) of this section, in the sum of $10 for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph (1.) of this section. 

3. Withholding for unpaid wages and liquidated damages. 
The FHWA or the contacting agency shall upon its own action 
or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from 
any moneys payable on account of work performed by the 
contractor or subcontractor under any such contract or any 
other Federal contract with the same prime contractor, or any 
other federally-assisted contract subject to the Contract Work 
Hours and Safety Standards Act, which is held by the same 
prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (2.) of this 
section. 

4. Subcontracts.  The contractor or subcontractor shall insert 
in any subcontracts the clauses set forth in paragraph (1.) 
through (4.) of this section and also a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs (1.) through (4.) of this 
section. 
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VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction 
contracts on the National Highway System. 
 
1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency.  Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116). 
 

a.  The term “perform work with its own organization” refers 
to workers employed or leased by the prime contractor, and 
equipment owned or rented by the prime contractor, with or 
without operators.  Such term does not include employees or 
equipment of a subcontractor or lower tier subcontractor, 
agents of the prime contractor, or any other assignees.  The 
term may include payments for the costs of hiring leased 
employees from an employee leasing firm meeting all relevant 
Federal and State regulatory requirements.  Leased 
employees may only be included in this term if the prime 
contractor meets all of the following conditions: 
 
  (1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

   (3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work 

that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract. 
 
  2. The contract amount upon which the requirements set forth 
in paragraph (1) of Section VI is computed includes the cost of 
material and manufactured products which are to be 
purchased or produced by the contractor under the contract 
provisions. 
 
3. The contractor shall furnish (a) a competent superintendent 
or supervisor who is employed by the firm, has full authority to 
direct performance of the work in accordance with the contract 
requirements, and is in charge of all construction operations 
(regardless of who performs the work) and (b) such other of its 
own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is 
necessary to assure the performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract.  Written consent will be given only after the 
contracting agency has assured that each subcontract is 

evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. 
 
5. The 30% self-performance requirement of paragraph (1) is 
not applicable to design-build contracts; however, contracting 
agencies may establish their own self-performance 
requirements. 
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
T h i s  p r o v i s i o n  i s  applicable to all Federal-aid 
construction contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR 635). The 
contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract. 
 
2.  It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 
health standards (29 CFR 1926) promulgated by the Secretary 
of Labor, in accordance with Section 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 3704). 
 
3. Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 
U.S.C.3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 
 
T h i s  p r o v i s i o n  i s  applicable to all Federal-aid 
construction contracts and to all related subcontracts. 
 
  In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible.  Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
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  "Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work performed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts, or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 1, 1916, (39 Stat. 355), as amended 
and supplemented; 
 
  Shall be fined under this title or imprisoned not more than 5 
years or both." 
 
 
IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
By submission of this bid/proposal or the execution of this 
contract, or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, or subcontractor, as 
appropriate, will be deemed to have stipulated as follows: 
 
  1. That any person who is or will be utilized in the 
performance of this contract is not prohibited from receiving an 
award due to a violation of Section 508 of the Clean Water Act 
or Section 306 of the Clean Air Act.   
  2. That the contractor agrees to include or cause to be 
included the requirements of paragraph (1) of this Section X in 
every subcontract, and further agrees to take such action as 
the contracting agency may direct as a means of enforcing 
such requirements. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more –  as 
defined in 2 CFR Parts 180 and 1200. 
 
 
 
  1. Instructions for Certification – First Tier Participants:  
  
    a. By signing and submitting this proposal, the prospective 
first tier participant is providing the certification set out below. 
 
    b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 

covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction. 
 
    c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default. 
 
    d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances. 
 
    e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person,"  "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200.  “First Tier Covered 
Transactions” refers to any covered transaction between a 
grantee or subgrantee of Federal funds and a participant (such 
as the prime or general contract).  “Lower Tier Covered 
Transactions” refers to any covered transaction under a First 
Tier Covered Transaction (such as subcontracts).  “First Tier 
Participant” refers to the participant who has entered into a 
covered transaction with a grantee or subgrantee of Federal 
funds (such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers).  
 
    f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction. 
 
    g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold. 
 
    h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous.  A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration. 
 

https://www.epls.gov/
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    i.  Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 
 
    j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default. 
 
* * * * * 
 
2.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion – First Tier 
Participants: 
 
a.  The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 
 
    (1)   Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency; 
 
    (2)   Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property; 
 
    (3)   Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification; and 
 
    (4)   Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default. 
 
  b.   Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 
 
  2. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200) 
 
    a. By signing and submitting this proposal, the prospective 
lower tier is providing the certification set out below. 
 
    b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 

this transaction originated may pursue available remedies, 
including suspension and/or debarment. 
 
    c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances. 
 
    d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200.  You may contact the person to 
which this proposal is submitted for assistance in obtaining a 
copy of those regulations.  “First Tier Covered Transactions” 
refers to any covered transaction between a grantee or 
subgrantee of Federal funds and a participant (such as the 
prime or general contract).  “Lower Tier Covered Transactions” 
refers to any covered transaction under a First Tier Covered 
Transaction (such as subcontracts).  “First Tier Participant” 
refers to the participant who has entered into a covered 
transaction with a grantee or subgrantee of Federal funds 
(such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers). 
 
    e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated. 
 
    f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold. 
 
    g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration.   
 
    h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 
 
    i. Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 

https://www.epls.gov/
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department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment. 
 
* * * * * 
 
Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 
 
  1. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals is 
presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participating in 
covered transactions by any Federal department or agency. 
 
  2. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant shall attach an explanation to this 
proposal. 
 
* * * * * 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000 (49 CFR 20). 
 
  1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
    a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 
 
    b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
  2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 
 
    a. To the extent that qualified persons regularly residing in 
the area are not available. 
 
    b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 
 
  2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form.  The job order may be 
placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service.  The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 
 
  4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants.  Such certificate shall be made a part of the 
contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region.   
 

  6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 
 
 
 
 



Scout’s Trail at FALSP 
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Construction Documents 
 

The North Dakota Parks & Recreation Department will be referred to as the “OWNER”.  
References to successful bidder after a contract is awarded will be referred to as 
“CONTRACTOR”.  
 
1. PROJECT DESCRIPTION 
 
The OWNER is accepting bids for construction of approximately 2.04 miles of natural surface 
trails and 2.3 miles of trail rehabilitation at Fort Abraham Lincoln State Park, Mandan, North 
Dakota. The area in which the trail is to be constructed consists of rolling hills with grasslands.  
 
This project is funded, in part, by a federal grant from the Recreational Trails Program.   
 
2. GENERAL REQUIREMENTS 
 

1. Trail construction includes all related construction costs, materials, equipment, labor, and 
all required items in the General Conditions. 

2. Warrant the construction for one-year warranty the date of Substantial Completion. 
3. If any cultural artifacts are discovered during construction, stop work immediately, and 

notify the Owner’s Representative.  Do not resume work until notified by the Owner. 
4. Comply with the requirements outlined in FHWA Form 1273.   
5. This project is not located in a Federal-aid Highway Right-of-Way.  Davis-Bacon Wage 

Rates are not required. 
6. This project is anticipated to disturb more than one acre.  Prepare a Storm Water 

Pollution Prevention Plan (SWPPP) and submit it to the appropriate regulatory authority 
prior to the start of construction.  Provide a copy of the SWPPP submittal to the Owner 
for the record. 
 

3. PROJECT SPECIFICATIONS 
 
A. Natural Surface Trail New Construction: 
 

1. Entire trail corridor has been flagged by the OWNER in mid-2020.  The OWNER can 
provide GPS coordinates and will reflag the trail one time upon the CONTRACTOR’s 
request.  

2. The trail alignment utilizes the natural topography of the land.  
3. Construct trails at a width of 60 inches.  Exceptions to the design width of the trail will be 

reviewed on a case-by-case basis by the Owner’s Representative.   
4. Land disturbance for trail corridor shall be no more than 5 feet on each side of the trail 

unless approved by the Owner’s Representative.  



Scout’s Trail at FALSP 
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5. Utilize rolling grade dips at locations where run-off may pool at low points along the 
trail.  Refer to Figure 7. 

6. Do not exceed 8 percent average trail profile grade over 100 feet.  
7. Do not exceed 12 percent profile grade. 
8. Construct back slopes between a 1:1 and 2:1 ratio, blended into existing slope (refer to 

Sheet 4, Figure 4).  
9. Construct trail out slopes at a maximum of five (5) percent.  
10. Place the two culverts at the locations indicated on the trail for bid item 103.  Construct 

according to NDDOT Detail D-714-26 and related specifications (pay items on the detail 
do not apply). 

11. Borrow excavation is measured and paid for by the cubic yard.  Follow NDDOT 2014 
Standard Specification, “Section 203, Excavation and Embankment” for Contractor 
Furnished Borrow and construction methods.  Provide documentation of quantity in-
place for final payment reconciliation for bid item 108.  
https://www.dot.nd.gov/divisions/environmental/docs/supspecs/2014StandardSpecificati
ons.pdf  

 
B.  Natural Surface Trail Rehabilitation: 
 

1. Restore the original trail template, including clearing, removing slough and berm, 
borrow, filling ruts and troughs, reshaping backslopes, excavation, reshaping trail tread, 
restoring drainage and removing protruding rocks, roots, stumps, slough, and berms. 

2. Scatter the removed rocks and roots below the trail and distribute to ensure no blockage 
of watercourses or creation of a windrow. Fill holes with suitable material and compact 

3. Use suitable slough and berm material within the trail to restore the trail bed,   
4. Place all unsuitable and excess material beyond the downslope edge of the trail bed and 

uniformly spread to a depth not exceeding 4 inches and so as not to obstruct drainage 
or interfere with the drainage of outsloped tread.  

5. Remove berm when daylight can be obtained within a distance of 5 feet from the 
outslope edge of finished tread. 

6. Use suitable material to fill ruts, troughs, and potholes in the tread that cannot be 
leveled and outsloped through performance of work. 

7. Restore drainage dips to reestablish drainage by removing obstructions such as rocks, 
roots, and sticks. 

8. Restore switchbacks by removing all slough material within the trail way. Remove all 
material from the trail bed when daylight can be obtained within a distance of 4 feet 
from the outsloped edge of the finished tread. Conserve and use suitable material to 
restore the trail tread.  Place all excess and unsuitable material beyond the downslope 
edge of the trail bed. Uniformly spread to a depth not exceeding 4 inches and do not 
obstruct drainage or interfere with the drainage of outsloped tread. 

 
C. Finished Trail Construction:  
 

1. Confine corridor clearing to within 2 feet of trail and back slope edges. 

https://www.dot.nd.gov/divisions/environmental/docs/supspecs/2014StandardSpecifications.pdf
https://www.dot.nd.gov/divisions/environmental/docs/supspecs/2014StandardSpecifications.pdf
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2. Lop and scatter all cut brush to a maximum of 18 inches. No debris shall be left within 
20’ of the trail. 

3. No piling of dirt, rock or other debris. Excess mineral soil and sod clumps must be evenly 
spread out to create a suitable seed bed.  

4. No material or debris shall be deposited in wetlands or other waters of the United States. 
5. Excavation of full bench trail tread, back slope, out slope, shaping, and drainage features.  
6. Maximum size of loose rock material to be left in trail shall not exceed 3 inches. All rocks 

greater than 3 inches shall be scattered on the down slope side of the trail.  
7. Woody material greater than ½ inch diameter shall be removed from the trail tread. 
8. Finish work including hand raking and grading of trail tread, back slopes, down slopes, 

and any water diversion structures.  
 
D. Seed Mixture and Seeding Requirements:  
 

1. Disturbed areas will be seeded as follows:  
 

Species PLS/LB/ACRE % Pure Seed 
WESTERN ROSANA WHEATGRASS 12.73 36.37% 
DACOTAH SWITCHGRASS 2.12 6.06% 
LODORME GREEN NEEDLE GRASS 4.77 13.64% 
MANDAN CANADA WILD RYE 6.83 19.50% 
REVENUE SLENDER WHEATGRASS 7.49 21.40% 
*Other other crop seed .02%, weed seed .11%, 
inert 2.90%) 

1.06 3.03% 

* Pure Live Seed (PLS) Seeding rate: PLS 
LB/Acre 

35 
 

 
2. Firmly pack the seed bed (footprint left in the soil should be less than ½ inch deep). 
3. Seeding before May 31 of a given year or after October 15 for fall dormant seeding. 
4. Utilize a drill designed specifically for native grass seeding.  The seed should be planted at 

a depth of ¼ to ½ inch.  Precaution must be taken not to plant the seed too deeply in the 
soil or poor germination will result.   

5. On areas where equipment cannot be used, broadcast seed and rake or drag to cover 
seed.  Where seed is broadcast, double the seeding rate. 

6. Use only North Dakota certified seed. 
7. Provide all seed tags to: 

  Jolene Rieck, PLA 
  ND Parks and Recreation Department 
  1600 E. Century Avenue, Ste. 3 
  Bismarck, ND  58503 

8.  Areas to be seeded will be (a) the outslope portion (below trail tread) where the spoil 
has been spread and (b) the materials removed from the top of the dam. No seed will be 
placed on the trail tread. Seed bed prep will include spreading the spoil (mineral soil and 
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sod clumps) evenly down slope and a light raking (manual or mechanical) after the seed 
is spread.  

 
E.  Additional Work:  
 

1. The Contract may be amended or supplemented by a Change Order, Work Change 
Directive or Field Order.  If an amendment to the Contract includes a change in the 
Contract price or the Contract Time, such an amendment must be set forth in a Change 
Order.   

2. If the Contractor Believes that an adjustment is necessary, then the Contractor shall 
submit any change proposal seeking such an adjustment no later than 10 days after the 
completion of the Work. 

3. Contractor is not entitled to an increase in the Contract Price or an extension of the 
Contract Time with respect to any work performed that is not required by the Contract 
Documents, as amended, modified, or supplemented. 

4. If the Contractor proceeds with work that is not a part of the Contract Documents or 
amended by a Change Order, Work Change Director of Field Order, the Owner is no 
obligated to pay for the work. 

 
4. CONSTRUCTION DRAWINGS 
 

A. Plan Notes: 
 
The trail alignment for bid item 103 is 8515 linear feet, bid item 104 is 931 linear feet and bid 
item 105 is 1258 linear feet.  The total length of trail rehabilitation, bid item 106, is 12,144 linear 
feet.  Trail rehabilitation consists of fourteen (14) segments of various lengths as identified on 
the Drawing. 
 

1. Construct the trail to follow the existing ground contours as much as possible with a 
minimum amount of embankment cut and/or fill and incorporate the details outlined in 
the trail typical section detail. 

2. The finished trail construction shall not hold standing water at any location on the trail 
tread and shall not allow water to flow along the trail tread for a continuous distance of 
greater than 6 feet along any portion of the trail. 

3. The finished trail tread shall be free of all holes or bumps greater than one inch 
measured vertically.  

4. Topsoil shall not be used for fill material in the trail tread. Fill material shall be free of 
organic material.  Where insufficient fill material cannot be obtained from the 
construction site, utilize Borrow Excavation as defined in NDDOT Specification 203. 

5. Trail alignment shall avoid traversing flat areas over 100 feet long. The trail alignment will 
typically traverse sloping ground across the fall line of the slope in a direction ranging 
from 45-degree skew to a perpendicular angle with the fall line. The fall line is defined as 
the direction of water flow down a slope.  
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6. Maximum trail grade shall not exceed ½ the fall line grade of the slope to be traversed, 
up to a 10 percent maximum trail grade.  For example, the fall line lies on a 20-degree 
slope as measured in the field. The maximum allowable trail grade would be ½ of the 20 
degree fall line slope, yielding a maximum trail grade of 10 degrees. 

7. The trail tread shall be constructed up to 60 inches in width with a 5 to 8 percent cross 
slope. 

8. Incorporate a grade reversal (dip) of 12 feet minimum length at a maximum spacing of 
125 feet along continuous grades.   

9. Compact the trail surface to 95% density to achieve a tightly bound surface.  
10. Minimize disturbance of natural vegetation outside the area required to cut the trail 

tread. Any disturbed areas outside the required cut areas shall be broadcast seeded with 
the native grass seed mixture specified. 

 
END OF SECTION 

 
 
DRAWINGS 
Sheet 1.0 Project Location Map 
Sheet 1.1 New Natural Surface Trail Construction Plan 
Sheet 1.2 Trail Rehabilitation of Natural Surface Trail Construction Plan 
Sheet 2.1 Full Bench Trail Detail 
Sheet 2.2 Half Rule Detail 
Sheet 2.3 Rolling Contour Trail Detail 
Sheet 2.4 Rolling Grade Dip Detail 
Incorporated by reference: 
  NDDOT Detail D-714-26 Culvert 
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SHEET 1.0 PROJECT LOCATION MAP 
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SHEET 1.1 NEW NATURAL SURFACE TRAIL CONSTRUCTION PLAN 
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SHEET 1.2 TRAIL REHABILITATION OF NATURAL SURFACE TRAIL CONSTRUCTION PLAN 
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SHEET 2.1 FULL BENCH TRAIL DETAIL 
 
 

 
 
 
Full Bench Trail:  A bench is a section of tread cut across the side, or contour, of a hill. A full 
bench trail is constructed by cutting the full width of the tread into the hillside. The entire tread 
is dug down to compacted mineral soil. This design allows the water to move across the entire 
tread with minimal erosion. 
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SHEET 2.2 HALF RULE DETAIL 
 
 

 
 
 
The Half Rule: Do not exceed half the grade of the hillside or sideslope that the trail traverses. 
For example, a hillside with a sideslope of 20 percent, the trail tread grade should not exceed 10 
percent. A common mistake occurs when trails are routed down gradual slopes (<10%), based 
on the assumption that erosion won’t be a concern in nearly flat areas. A trail passing through 
an area with a mere 6 percent sideslope must have a trail tread grade less than half that figure-
only 3 percent-in order to escape the fall line.  
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SHEET 2.3 ROLLING CONTOUR TRAIL DETAIL 
 
 

 
 
 
A rolling contour trail is characterized by a gentle grade, undulations called grade reversals, and 
an out sloped tread. These features minimize tread erosion by allowing water to drain in a 
gentle, non-erosive manner. 
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SHEET 2.4 ROLLING GRADE DIP DETAIL 
 
 

 
 
A rolling grade dip is utilized to direct water flow off a trail. The dip should be approximately 6 
to 10 feet long.  Excavated soils from the dip are used to create the backup ramp that fortifies 
the dip, approximately 10 to 20 feet long and outsloped at 5 percent.   
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